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ENGROSSED SUBSTI TUTE SENATE BI LL 5577

State of WAshi ngton 63rd Legislature 2013 Regul ar Session

By Senate Human Services & Corrections (originally sponsored by
Senator Carrell)

READ FI RST TI ME 02/ 20/ 13.

AN ACT Relating to protecting public enployees who act ethically
and | egally; anmending RCW42.52. 050, 42.52.120, 42.52.360, 42.52.410,
42.52.420, and 42.52.460; reenacting and anendi ng RCW 42.52. 010; addi ng
new sections to chapter 42.52 RCW adding a new section to chapter
42. 40 RCW adding a new section to chapter 42.56 RCW creating a new
section; repealing RCW42.52.500; and prescribing penalties.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that ensuring public
trust in governnent is anong its paranount duties. The public expects
its elected officials and state enployees to adhere to the highest
et hical standards during their service, and this includes a comm tnent
to full and i ndependent investigations, with proper penalties, in cases
where the ethics in public service act is violated.

Sec. 2. RCW42.52.010 and 2011 c 60 s 28 are each reenacted and
anmended to read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.
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(1) "Agency" neans any state board, conm ssion, bureau, commttee,
departnment, institution, division, or tribunal in the |egislative,
executive, or judicial branch of state governnment. "Agency" includes
all elective offices, the state legislature, those institutions of
hi gher education created and supported by the state governnent, and
those courts that are parts of state governnent.

(2) "Assist" nmeans to act, or offer or agree to act, in such a way
as to help, aid, advise, furnish information to, or otherw se provide
assi stance to another person, believing that the action is of help,
aid, advice, or assistance to the person and with intent so to assi st
such person.

(3) "Beneficial interest” has the neaning ascribed to it under the
Washi ngton case |law. However, an ownership interest in a nutual fund
or simlar investnent pooling fund in which the owner has no nmanagenent
powers does not constitute a beneficial interest in the entities in
whi ch the fund or pool invests.

(4) "Conpensation" neans anything of economc value, however
designated, that is paid, |oaned, granted, or transferred, or to be
paid, |oaned, granted, or transferred for, or in consideration of,
personal services to any person.

(5) "Confidential information" means (a) specific information,
rat her than generalized know edge, that is not available to the general
public on request or (b) information nade confidential by | aw.

(6) "Contract™ or "grant" means an agreenent between two or nore
persons that creates an obligation to do or not to do a particular
t hi ng. "Contract" or "grant" includes, but is not |imted to, an
enpl oynent contract, a |lease, a |license, a purchase agreenent, or a
sal es agreenent.

(7) "Ethics" neans adherence to the standards as set forth in this
chapter.

(8) "Ethics boards" neans the comm ssion on judicial conduct, the
| egi slative ethics board, and the executive ethics board.

((68))) (9) "Fam ly" has the sane neaning as "immediate famly" in
RCW 42. 17A. 005.

((9)) (10) "G ft" neans anything of econom c value for which no
consideration is given. "G ft" does not include:

(a) Items fromfamly nmenbers or friends where it is clear beyond
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a reasonabl e doubt that the gift was not nade as part of any design to
gain or maintain influence in the agency of which the recipient is an
of ficer or enpl oyee;

(b) I'tens related to the outside business of the recipient that are
customary and not related to the recipient's performance of official
duti es;

(c) Itenms exchanged anong officials and enpl oyees or a social event
host ed or sponsored by a state officer or state enpl oyee for coworkers;

(d) Paynents by a governnmental or nongovernnental entity of
reasonabl e expenses incurred in connection with a speech, presentation,
appearance, or trade m ssion made in an official capacity. As used in
this subsection, "reasonabl e expenses" are limted to travel, | odging,
and subsi stence expenses incurred the day before through the day after
t he event;

(e) Itens a state officer or state enployee is authorized by lawto
accept;

(f) Payment of enrollnment and course fees and reasonable travel
expenses attributable to attending sem nars and educational prograns
sponsored by a bona fide governnental or nonprofit professional,
educational, trade, or charitable association or institution. As used
in this subsection, "reasonable expenses" are |limted to travel,
| odgi ng, and subsi stence expenses incurred the day before through the
day after the event;

(g) Itens returned by the recipient to the donor wwthin thirty days
of receipt or donated to a charitable organization within thirty days
of receipt;

(h) Canpaign contributions reported under chapter 42. 17A RCW

(1) Discounts available to an individual as a nenber of an enpl oyee
group, occupation, or simlar broad-based group; and

(j) Awards, prizes, scholarships, or other itens provided in
recognition of academ c or scientific achi evenent.

((28)1)) (11) "Head of agency" neans the chief executive officer of
an agency. In the case of an agency headed by a conm ssion, board
commttee, or other body consisting of nore than one natural person
agency head neans the person or board authorized to appoint agency
enpl oyees and regul ate their conduct.

((+)) (12) "Honorarium neans noney or thing of value offered to
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a state officer or state enpl oyee for a speech, appearance, article, or
simlar item or activity in connection with the state officer's or
state enpl oyee's official role.

((»)) (@@3) "Oficial duty" nmeans those duties wthin the
specific scope of enploynent of the state officer or state enpl oyee as
defined by the officer's or enployee's agency or by statute or the
state Constitution.

((6x3y)) (14) "Participate" neans to participate in state action or
a proceedi ng personally and substantially as a state officer or state
enpl oyee, through approval, disapproval, decision, recommendation, the
rendering of advice, investigation, or otherw se but does not include
preparation, consideration, or enactnent of legislation or the
performance of |egislative duties.

((x4»)) (15 "Person" neans any individual, part ner shi p,
associ ation, corporation, firm institution, or other entity, whether
or not operated for profit.

((¥5y)) (16) "Regulatory agency"™ neans any state board,
conm ssion, departnment, or officer, except those in the |legislative or
j udi ci al br anches, authorized by Jlaw to conduct adjudicative
proceedi ngs, issue permts or |icenses, or to control or affect
interests of identified persons.

((26))) (17) "Responsibility" in connection with a transaction
involving the state, neans the direct admnistrative or operating
authority, whether internediate or final, and either exercisable al one
or through subordinates, effectively to approve, disapprove, or
otherwi se direct state action in respect of such transaction.

((6+H)) (18) "State action" nmeans any action on the part of an
agency, including, but not limted to:

(a) A decision, determnation, finding, ruling, or order; and

(b) A grant, paynent, award, |icense, contract, transaction,
sanction, or approval, or the denial thereof, or failure to act with
respect to a decision, determnation, finding, ruling, or order.

((28y)) (19) "State enpl oyee" neans an individual who is enpl oyed
by an agency in any branch of state governnment. For purposes of this
chapter, enployees of the superior courts are not state officers or
state enpl oyees.

((29y)) (20) "State officer" neans every person hol ding a position
of public trust in or under an executive, legislative, or judicial
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office of the state. "State officer” includes judges of the superior
court, judges of the court of appeals, justices of the suprene court,
menbers of the legislature together with the secretary of the senate
and the chief clerk of the house of representatives, holders of
el ective offices in the executive branch of state governnent, chief
executive officers of state agencies, nenbers of boards, comm ssions,
or commttees with authority over one or nore state agencies or
institutions, and enployees of the state who are -engaged in
supervi sory, policy-making, or policy-enforcing work. For the purposes
of this chapter, "state officer" also includes any person exercising or
undertaki ng to exercise the powers or functions of a state officer.

((26y)) (21) "Thing of economc value," in addition to its
ordi nary meani ng, i ncl udes:
(a) A loan, property interest, interest in a contract or other

chose in action, and enploynent or another arrangenent involving a
right to conpensati on;

(b) An option, irrespective of the conditions to the exercise of
t he option; and

(c) A promse or undertaking for the present or future delivery or
procur enent .

((£2)) (22)(a) "Transaction involving the state" neans a
proceedi ng, application, subm ssion, request for a ruling or other
determ nation, contract, claim case, or other simlar matter that the
state officer, state enployee, or forner state officer or state
enpl oyee i n question believes, or has reason to believe:

(1) I's, or will be, the subject of state action; or

(i1i) I's one to which the state is or wll be a party; or

(tit) Is one in which the state has a direct and substantial
proprietary interest.

(b) "Transaction involving the state" does not include the
fol |l ow ng: Preparation, consideration, or enactnent of [|egislation
i ncl udi ng appropriation of noneys in a budget, or the performance of
| egislative duties by an officer or enployee; or a claim case,
lawsuit, or simlar mtter if the officer or enployee did not
participate in the underlying transaction involving the state that is
the basis for the claim case, or lawsuit.

((22)) (23) "University" includes "state wuniversities" and
"regional universities" as defined in RCW28B. 10. 016 and al so i ncl udes
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any research or technology institute affiliated with a university,
rncluding ( (wthowt—H-mtatton——the—Spokane—tntercolH-egrate—Researeh
and — Feehnology — basttute —and — the —Vashington — Technology — Center) )
i nnovat e WAshi ngt on.

((623))) (24) "University research enpl oyee" neans a state officer
or state enployee enployed by a university, but only to the extent the
state officer or state enployee is engaged in research, technology
transfer, approved consulting activities related to research and
technol ogy transfer, or other incidental activities.

Sec. 3. RCW42.52.050 and 2005 ¢ 274 s 292 are each anended to
read as foll ows:

(1) No state officer or state enployee may accept enploynent or
engage in any business or professional activity that the officer or
enpl oyee m ght reasonably expect would require or induce himor her to
make an unaut hori zed di scl osure of confidential information acquired by
the official or enployee by reason of the official's or enployee's
of ficial position.

(2) No state officer or state enployee nay make a disclosure of
confidential information gained by reason of the officer's or
enpl oyee's official position or otherwi se use the information for his
or her personal gain or benefit or the gain or benefit of another,
unl ess the disclosure has been authorized by statute or by the terns of
a contract involving (a) the state officer's or state enpl oyee's agency
and (b) the person or persons who have authority to waive the
confidentiality of the information.

(3) No state officer or state enployee may discl ose confidentia
information to any person not entitled or authorized to receive the
i nformati on.

(4) No state officer or state enployee may intentionally conceal a
record if the officer or enployee knew the record was required to be
rel eased under chapter 42.56 RCW was under a personal obligation to
rel ease the record, and failed to do so. This subsection does not
apply where the decision to withhold the record was made in good faith.
As used in this_subsection, "intentionally concealing a record" neans
that the state officer or state enpl oyee knew the record was required
to be rel eased under chapter 42.56 RCW knew of the record's exi stence,

ESSB 5577 p. 6



© 00 N O Ol bW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

and intentionally did not provide the record to the requestor within
the tine frane established by the agency.

NEW SECTION. Sec. 4. A new section is added to chapter 42.52 RCW
to read as foll ows:

Know ng acqui escence by a person exenpt under chapter 41.06 or
41.56 RCWwi th authority to direct, control, or influence the actions
of the state office or state enployee in violation of RCW42.52. 020,
42.52. 070, 42.52.120, or 42.52.160 constitutes a violation of this
chapter.

Sec. 5. RCWA42.52.120 and 1997 ¢ 318 s 1 are each anended to read
as follows:

(1) No state officer or state enployee nay receive any thing of
econom ¢ value under any contract or grant outside of his or her
official duties. The prohibition in this subsection does not apply
where the state officer or state enployee has conplied with RCW
42.52.030((2-)) or each of the follow ng conditions are net:

(a) The contract or grant is bona fide and actually perforned;

(b) The performance or adm nistration of the contract or grant is
not within the course of the officer's or enployee's official duties,
or is not under the officer's or enployee's official supervision,;

(c) The performance of the contract or grant is not prohibited by
RCW 42.52.040 or by applicable laws or rules governing outside
enpl oynent for the officer or enpl oyee;

(d) The contract or grant is neither perforned for nor conpensated
by any person fromwhom such officer or enpl oyee woul d be prohibited by
RCW 42.52. 150(4) fromreceiving a gift;

(e) The contract or grant is not one expressly created or
aut hori zed by the officer or enployee in his or her official capacity;

(f) The contract or grant woul d not require unauthorized disclosure
of confidential information,_ and

(g) The state officer or_ state enployee has_ attended an_ethics
training_ approved by the_ appropriate ethics board wthin_ the past
thirty-six nonths.

(2) I'naddition to satisfying the requirenents of subsection (1) of
this section, a state officer or state enployee may have a benefici al
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interest in a grant or contract or a series of substantially identical
contracts or grants with a state agency only if:

(a) The contract or grant is awarded or issued as a result of an
open and conpetitive bidding process in which nore than one bid or
grant application was received; or

(b) The contract or grant is awarded or issued as a result of an
open and conpetitive bidding or selection process in which the
officer's or enployee's bid or proposal was the only bid or proposa
received and the officer or enployee has been advised by the
appropriate ethics board, before execution of the contract or grant,
that the contract or grant would not be in conflict wwth the proper
di scharge of the officer's or enployee's official duties; or

(c) The process for awarding the contract or issuing the grant is
not open and conpetitive, but the officer or enployee has been advi sed
by the appropriate ethics board that the contract or grant would not be
in conflict with the proper discharge of the officer's or enployee's
official duties.

(3) A state officer or state enpl oyee awarded a contract or issued
a grant in conpliance with subsection (2) of this section shall file
the contract or grant wwth the appropriate ethics board within thirty
days after the date of execution; however, if proprietary formulae,
desi gns, drawi ngs, or research are included in the contract or grant,
the proprietary fornul ae, designs, draw ngs, or research may be del eted
fromthe contract or grant filed with the appropriate ethics board.

(4) This section does not prevent a state officer or state enpl oyee
fromreceiving conpensation contributed fromthe treasury of the United
States, another state, county, or nunicipality if the conpensation is
received pursuant to arrangenents entered into between such state,
county, nunicipality, or the United States and the officer's or
enpl oyee's agency. This section does not prohibit a state officer or
state enployee from serving or performng any duties under an
enpl oynment contract wth a governnental entity.

(5) As wused in this section, "officer" and "enployee" do not
include officers and enployees who, in accordance with the terns of
their enploynent or appointnent, are serving w thout conpensation from
the state of Washington or are receiving from the state only
rei nbursenent of expenses incurred or a predeterm ned allowance for
such expenses.
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Sec. 6. RCWA42.52.360 and 2005 ¢ 106 s 5 are each anended to read
as follows:

(1) The executive ethics board shall enforce this chapter and rules
adopted under it with respect to statewide elected officers and all
other officers and enployees in the executive branch, boards and
commi ssions, and institutions of higher education.

(2) The executive ethics board shall enforce this chapter wth
regard to the activities of university research enployees as provi ded
in this subsection.

(a) Wth respect to conpliance with RCW 42.52.030, 42.52.110,
42.52.130, 42.52.140, and 42.52.150, the adm nistrative process shal
be consistent with and adhere to no I ess than the current standards in
regul ations of the United States public health service and the office
of the secretary of the departnment of health and human services in
Title 42 CF.R Part 50, Subpart F relating to pronotion of objectivity
i n research.

(b) Wth respect to conpliance with RCW 42.52. 040, 42.52.080, and
42.52.120, the admnistrative process shall include a conprehensive
system for the disclosure, review, and approval of outside work
activities by university research enployees while assuring that such
enpl oyees are fulfilling their enploynent obligations to the
uni versity.

(c) Wth respect to conpliance wth RCW 42.52.160, t he
adm ni strative process shall include a reasonable determ nation by the
uni versity of acceptable private uses having de mnims costs to the
university and a nethod for establishing fair and reasonable
rei nbursenent charges for private uses the costs of which are in excess
of de mnims.

(3) The executive ethics board shall:

(a) Devel op educational materials and training;

(b) Adopt rules and policies governing the conduct of business by
t he board, and adopt rules defining working hours for purposes of RCW
42.52.180 and where otherwi se authorized under chapter 154, Laws of
1994;

(c) Issue advisory opinions;

(d) Investigate, hear, and determ ne conpl ai nts by any person or on
its own notion;

(e) Inpose sanctions including reprimands and nonetary penalties;
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(f) Recomend to the appropriate authorities suspension, renova
from position, prosecution, or other appropriate renedy; and

(g) Establish criteria regarding the levels of civil penalties
appropriate for violations of this chapter and rul es adopted under it.

(4) The board may:

(a) Issue subpoenas for the attendance and testinony of w tnesses
and t he production of docunentary evidence relating to any matter under
exam nation by the board or involved in any hearing;

(b) Adm nister oaths and affirnmations;

(c) Examine witnesses: ((ard))

(d) Receive evidence, and

(e) Delegate_ its_authority to_ issue_ conplaints to the board's
executive director.

(5) Except as provided in RCW42.52. 220, the executive ethics board
may revi ew and approve agency policies as provided for in this chapter.

(6) This section does not apply to state officers and state
enpl oyees of the judicial branch.

Sec. 7. RCW42.52.410 and 1994 c¢ 154 s 211 are each anended to
read as foll ows:

(1) A person nmay, personally or by his or her attorney, nake, sign,
and file with the appropriate ethics board a conplaint on a form
provi ded by the appropriate ethics board. The conplaint shall state
the name of the person alleged to have violated this chapter or rules
adopted under it and the particulars thereof, and contain such other
informati on as may be required by the appropriate ethics board.

(2) If it has reason to believe that any person has been engaged or
is engaging in a violation of this chapter or rules adopted under it,
an ethics board, or the executive director_under authority del egated
under RCW42.52. 360, may issue a conplaint.

(3)(a) A state enployee who files a conplaint with the appropriate
ethics board_ shall be afforded the protection afforded to_ a
whi st | ebl ower _under RCW 42.40.050 and_49.60.210(2), subject to the
limtations of RCW 42.40.910. An agency, nmnager, Or Supervisor _nay
not retaliate against a state enployee who files a conplaint with the
appropriate ethics board.

(b) A state enployee may not be denied the protections in chapter

ESSB 5577 p. 10
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42.40 RCW even_if the ethics board denies_an_investigation of the
conpl ai nt.

(4) If a determnation is nade_that a reprisal or_retaliatory
action has been taken against the state enployee, the retaliator nmay be
subject to a civil_ penalty of up to five thousand dollars and the
retaliator may be suspended fromstate enploynent for up to thirty days
without pay. At a mininum a letter of reprinmand shall be placed in
the retaliator's personnel file.

Sec. 8. RCWA42.52.420 and 2000 ¢ 211 s 1 are each anended to read
as follows:

(1) After the filing of any conplaint, except as provided in RCW
42.52.450, the staff of the appropriate ethics board shall investigate
the conplaint as provided in this subsection (1).

(a) The ((+nvestigatien)) investigating ethics board shall ((be
Hmtedtoe)) investigate the allegations contained in the conplaint.
If the investigating ethics_ board_discovers other potential ethics
violations during the course of its investigation, it may file a new
ethics conplaint.

(b) Agency staff may assist ethics board staff in carrying out the
investigation, but in all cases ethics board staff nust oversee the
i nvestigation. Agency staff wth actual or apparent conflicts of
interest because of a relationship with the persons under investigation
nust _disclose this relationship. Should the_ ethics_ board_ determ ne
that there is a conflict of interest that nay affect the investigation,
the agency shall designate an i ndependent enployee with no conflict of
interest to assist the ethics board with its investigation.

(c) Wien the investigation involves an_enployee exenpt under
chapter 41.06 or 41.56 RCW and in the discretion of the ethics board,
the ethics_board may_ request the_ assistance_ of the_ office_of the
attorney general or a_contract investigator in_conducting its

i nvestigation.

(2) The results of the investigation shall be reduced to witing
and the staff shall either make a determination that the conplaint
should be dism ssed pursuant to RCW 42.52.425, or recomend to the
board that there is or that there is not reasonable cause to believe
that a violation of this chapter or rules adopted under it has been or
is being commtted.
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(3) The board's determ nation on reasonabl e cause shall be provi ded
to the conplainant and to the person nanmed i n such conpl aint.
(4) The identity of a person_ filing a_ conplaint under RCW
42.52.410(1) is exenpt frompublic disclosure at all tines unless the
person filing a conplaint consents to public disclosure and copying by
witten waiver. All docunents related to the conpl aint and subsequent
investigation are _also exenpt from public disclosure and copying and

shall not be rel eased by any |l eqislator or statewi de el ected official.

Sec. 9. RCW42.52.460 and 1994 c 154 s 216 are each anmended to
read as foll ows:

Any person who has notified the appropriate ethics board and the
attorney general in witing that there is reason to believe that RCW
42.52.180 is being or has been violated may, in the name of the state,
bring a citizen action for any of the actions authorized under this
chapter. A citizen action may be brought only if the appropriate
ethics board or the attorney general have failed to comence an action
under this chapter within forty-five days after notice fromthe person,
the person has thereafter notified the appropriate ethics board and the
attorney general that the person will commence a citizen's action
within ten days upon their failure to commence an action, and the
appropriate ethics board and the attorney general have in fact failed
to bring an action within ten days of receipt of the second notice. An
action is deened to have been comenced when the appropriate ethics
board or the board's executive director accepts a conplaint for filing
and initiates a prelimnary investigation.

If the person who brings the citizen's action prevails, the
j udgnent awarded shall escheat to the state, but the person shall be
entitled to be reinbursed by the state of Wshington for costs and
attorneys' fees incurred. |If a citizen's action that the court finds
was brought w thout reasonable cause is dism ssed, the court may order
the person commencing the action to pay all costs of trial and
reasonabl e attorneys' fees incurred by the defendant.

Upon conmencenent of a citizen action under this section, at the
request of a state officer or state enployee who is a defendant, the
office of the attorney general shall represent the defendant if the
attorney general finds that the defendant's conduct conplied with this
chapter and was within the scope of enpl oynent.
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NEW SECTION. Sec. 10. A newsection is added to chapter 42.52 RCW
to read as foll ows:

(1) Each agency shall designate an ethics advisor or advisors to
provide informal ethics advice to state officers and enpl oyees and to
ensure uniformty in the agency's operations with respect to the ethics
in public service law. Agencies shall inform the appropriate ethics
board of their designated advisors, and the advisors shall receive
regular training fromthe appropriate ethics board on a schedule to be
determined by the appropriate ethics board. Et hics advisors may
solicit informal and fornmal advice from the appropriate ethics board
and may al so serve as a point of contact within an agency to assist
with ethics investigations or to coordinate ethics trainings and

updat es.

(2) Every state officer and enployee shall attend an ethics
trai ni ng approved by the appropriate ethics board within sixty days of
taking office or enploynent. Beginning January 1, 2014, every state

of ficer and state enpl oyee shall attend an ethics training approved by
the appropriate ethics board in coordination with other agency-provided
trai ning, including sexual harassment training, but no | ess than every
three years. Every state officer and state enployee subject to RCW
42.52.150(4) nust be provided specialized or enhanced ethics training
approved by the appropriate ethics board every three years thereafter.

NEW SECTION. Sec. 11. A newsection is added to chapter 42.40 RCW
to read as foll ows:

No legislator or statewde elected official may be conpelled to
di scl ose the follow ng i nformation:

(1) Information identifying a person who: (a) Makes a report of a
possi bl e i nproper governnental action as defined in RCW 42.40.020 to
any legislator or statew de elected official; and (b) requests his or
her identity or any identifying information not be disclosed; and

(2) Investigative records conpiled by a legislator or statew de
el ected official conducting an investigation of a possible inproper
governnmental action as defined i n RCW42. 40. 020.

NEW SECTION. Sec. 12. A newsection is added to chapter 42.56 RCW
to read as foll ows:
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The followng investigative information is exenpt from public
i nspection and copyi ng under this chapter:

(1) Information identifying a person who: (a) Makes a report of a
possi bl e i nproper governnental action as defined in RCW 42.40.020 to
any legislator or statew de elected official; and (b) requests his or
her identity or any identifying information not be discl osed;

(2) Investigative records conpiled by a legislator or statew de
el ected official conducting an investigation of a possible inproper
governnmental action as defined in RCW42. 40. 020;

(3) Information identifying a person who: (a) Files a conplaint
under chapter 42.52 RCWw th an ethics board; and (b) requests his or
her identity or any identifying information not be disclosed; and

(4) Investigative records conpiled by a legislator or statew de
el ected official conducting an investigation of a possible ethics
violation pursuant to a conplaint filed under chapter 42.52 RCW

NEW_ SECTION. Sec. 13. RCW 42.52.500 (Optional hearings by
adm ni strative |law judge) and 1994 ¢ 154 s 220 are each repeal ed.

~-- END ---
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